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1 Introduction
Partnerships involve the sharing of risks, resources and rewards. Partnerships are
established in order to increase the benefits of the partners. Community Private
Partnerships are normally formed when a community has a valuable land asset and the
private sector has a valuable market opportunity. By bringing the market and the land
together, both the community and the private sector make more money than they
would have on their own.
During the period 1994 to 2014, most communities that acquire land rights do so under
the South African Land Reform Program. There are three different legs to the land
reform program:
1. Land Redistribution
2. Land Restitution
3. Tenure Reform
The situation in each of these categories differs. There are different laws and
regulations, there are different histories and realities and there are different needs and
aspirations.
Not all needs can be addressed through partnerships. Not all situations are conducive to
partnerships. Where partnerships can be formed, there are certain common
characteristics on the part of the community:
1. The community has land that can be used commercially
2. The community is not expecting to – by itself - run commercial businesses on the
land any time soon
3. The community wishes to make money from the land
Not all potential partners are good partners. Not all situations are conducive to
partnerships. Where partnerships can be formed, there are certain common
characteristics on the part of the private sector:
1. The private sector sees a commercial opportunity on a land asset
2. The private sector has the means to develop and run such an asset
3. The private sector wishes to make a profit from the asset
Once it is clear that both the community and the private sector can make money from
combining their resources, the next critical issue is how to structure the partnership in
a way that both can get the most out of the deal.
The next few chapters provide technical guidelines on:
1. Types of partnership models
2. The deal structuring process
3. The CPP model
4. The legal framework of community private partnerships
5. Critical issues affecting the partnership process
6. Facilitating Community Projects
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2 Background
For many years, government and NGOs have tried to devise programs and strategies
that will assist communities to gain more benefits from land reform. The aspirations of
community members in land reform include:
1. Jobs and wages
2. Profit shares and dividends
3. Empowerment and skills transfer
4. Independence and liberation
All too often, there are difficulties that arise which prevent the community members
from attaining these aspirations. These obstacles include:
1. Insufficient money to develop, operate and maintain commercial business
2. Too little experience to compete with other businesses in the market
3. No track record with financial institutions or markets to obtain support
4. Differences of opinion amongst community members
The Community Private Partnership is one approach that has been developed to
address the obstacles and assist communities to attain their aspirations. It is not a new
model but it has been improved by the South African Business Trust between 2005 and
2010. During that period, the Business Trust ran a Community Investment Program.
The Business Trust hired professionals and legal experts with more than 15 years of
experience in land reform. These experts were required to provide lessons on how to
create partnerships between communities and private investors. They were required to
explain what process to follow, what laws to consider, how contracts must be drafted
and how to ensure that partnerships result in a win-win situation for everybody.
During that period – 2005 to 2010, the Business Trust’s experts assisted in the
structuring of 16 Community Private Partnerships. Some were small projects worth
only R2m. Some were very large projects worth hundreds of millions of Rands. Some
were partnership agreements for very short periods of time – as little as three years.
Others were to last for up to 50 years. Some of the projects were in tourism whilst
others were in agriculture. By running these 16 projects with different communities and
in different areas, the Business Trust was able to provide lessons based on actual
experience. More importantly, it was able to provide lessons based on success.
This publication has therefore been written to assist other communities, private
investors, government officials and NGOs. Under the land reform program, there have
been many projects and many approaches over the period 1995 to 2010. Unfortunately
there have not been clear guidelines for how best to assist communities.
As stated earlier, this guideline speaks only to the structuring of partnerships.
Partnerships are not the only solution to increasing the benefits for communities.
Partnerships are also not always possible. But where a partnership is the correct
approach for achieving the aspirations of the community, this guideline will assist to
structure a deal in a way that ensures that everybody is better off, nobody is cheated
and the whole local economy benefits from the project.

3 Types of Partnership Models

Over the years, there have been various models used in South Africa and in other
countries. The most common types of models are the following:
3
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1. Collectives: these are projects where the community sets up an executive
committee or a management committee and runs the farm or other form of
business on the land. Collectives usually do not survive for very long and the
reasons they fail include:
a. Difficulties in joint decision making
b. Lack of track record and experience
c. No benefits
d. Infighting
2. Service Level Agreements (or Management Contracts): these are similar to
collectives. The main difference is that the collective now hires a company or an
experienced individual for the day-to-day running of the business. Whilst
management agreements can help to overcome the challenges of joint decisionmaking, track record and experience, they also do not tend to survive very long.
This is due to:
a. Insufficient capital to operate, maintain and expand the business
b. Inability of the management company (or individual) to raise funds
c. No benefits
d. Suspicion and disappointment from members
3. Lease Agreements: these often occur when the community has given up trying to
run the farm or the business and sees the land degrading. In an attempt to stop
the degradation and retain jobs and also get some small income, the community
rents out the land. Lease agreements are common all over the world and in all
sectors. On community land, lease agreements face the following challenges:
a. Nobody knows whether the lease fee is too low or the lease period too
long
b. The company or individual who is renting may promise certain things in
return for lower rent – things that cannot be delivered – leading to
unhappiness
c. When the community leadership changes, the new leadership often wants
to renegotiate the terms or cancel the lease – leading to unhappiness
d. If the business does not prosper, the rent does not get paid. If the business
does prosper, the community feels that they are not getting a fair share of
the benefits. Unhappiness results.
4. Share-equity Schemes: these schemes involve the purchase of shares in an
existing farm or other business. The most common type has been farm-workershare-equity schemes where the employees become part owners of the business
in the hope that they will obtain profit shares, skills transfer and empowerment
rather than mere wages. There are examples of successful schemes in South
Africa. There are also many that have failed. The reasons for failure include:
a. Joint decision-making is difficult when ordinary employees become coowners. The former employer is still the employer but now it becomes
difficult to issue instructions
b. If the business is not very profitable, the employees become suspicious of
the employer and begin to make accusations
c. The business has difficulty raising funds because the land can no longer
be used as security and the community (employees) cannot contribute
any finances to the partnership
d. Some members become demanding and want to obtain more benefits and
more control of the business – leading to unhappiness
5. Joint Ventures: in some projects, strategic partners were identified as a potential
solution to the shortcomings of other models. In these cases, an experienced
4
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private sector partner enters into a joint venture with the community. The two
partners to the venture have equal (50/50) shares or something close to that.
The intention is that the community is empowered through its high shareholding
whilst the business is run successfully through the experience and financial
capability of the strategic partner. A great number of joint ventures have
collapsed. The most common reasons are the following:
a. Commercial operations require a great deal of funds. In a partnership,
both partners must put in the same amount of money. If it is 50/50
shares, then it must be 50/50 cash in and 50/50 cash out. The community
does not have the cash to contribute and so the business cannot be run,
maintained or expanded.
b. Even in those instances where the strategic partner has enough money to
finance the whole business, the strategic partner will not do it for free.
Normally a loan account is established – meaning that the strategic
partner loans the half of the money that the community partner was
supposed to pay in. If there is a profit at the end of the year, the strategic
partner will first take back the amount that they put in (the 50%) + the
amount of the loan that they put in for the community (the other 50%)
before there can be any profit sharing. This can make the community
unhappy if they end up seeing the strategic partner taking back a huge
amount and the community is getting only a small share of the money at
the end of the year – or none at all.
c. Often times the farm or business requires a huge investment in the first
few years to get it up and running properly. Again, the community cannot
contribute. This can result in a situation where for many many years –
even 10 years – there is no profit share going to the community. Normally
within 3 years, this situation will lead to disputes between the strategic
partner and the community partner.
d. Business does not always go smoothly – even big business. When the
community is a shareholding partner, they are required to share the
losses and share the gains. Even where the joint venture is paying rent,
the community is also responsible to pay that 50% of the rent to itself.
When the business is not making profit – or is loosing money for one or
more years – the business often stops paying rent in order to save costs.
When this happens, even the little benefit that was flowing to the
community side is taken away. This makes the community loose faith in
the whole deal and even to turn on those who structured the deal in the
first place. People will say it is better to strip the land than to let others
farm it for themselves whilst the owners – the community – get no benefit
at all.
It is against this background that the Community Private Partnership (CPP) was
developed.
The Community Private Partnership is both a model and a process. It is a model that
takes into account all the potential pitfalls of the other models and then forms a
partnership that provides the best possible benefits to both the community and the
private partner. It is a process that is transparent and inclusive and ensures that by the
time the deal is signed, both the community and the private partner know exactly what
to expect of each other and what to expect from the business.
5
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3.1 The Model

The CPP contract provides a set of rights and obligations that ensures that the
community and the private partner both get the maximum benefits from the business. It
also ensures that both partners are able to meet their obligations and exercise their
rights – in terms of the contract. In order for the project to be sustainable, the business
must be profitable. The model therefore addresses the following important points:
1. Term: how long is the contract – how many years?
2. Rate: what is the cost of the contract – how much rent does the business pay to
the community and how much of the money that the business makes must be
paid over to the community?
3. Shares: who owns the shares of the business – does the community own shares
or can the community buy shares in future?
4. Investment: how much money will be invested in the development, running and
maintenance of the property and who will provide that money?
5. Skills transfer: what training programs will the private partner put in place and
for how long?
6. Empowerment: will the business provide opportunities for the community to get
involved in the business?
7. Preferential employment: what will be the policy for giving opportunities to
members of the community to obtain jobs in the business?
8. Handover: how does the business get handed to the community when the
contract comes to an end – what happens in the final stages of the contract?

3.2 The Process
The CPP process follows a set of steps that ensures fairness, transparency and that the
best possible partner and contract are achieved. These steps are as follows:
1. Identification: where is the land that might be used to attract an investor or
private partner and who is the community that owns it?
2. Conceptualisation: what is the commercial business that can be done on the land
– is it possible that such a business can increase the benefits that the community
gets from the land?
3. Testing the Market: do any investors believe that the land can be worthwhile
developing – do they see a good business opportunity?
4. Packaging: what is the opportunity that the community would like to advertise in
order to attract possible partners or investors?
5. Investor Mobilisation: how will investors be selected – through an open advert,
through select invitations or is there already one identified investor with whom
to negotiate?
6. Selection: how does the community eventually decide on a particular investor or
partner – what are the criteria relating to financial strength, relevant experience
and reputation?
7. Negotiation: the eight parts of the model must be negotiated in detail so that
both the community and the private partner are 100% clear on all the parts of
the contract and both partners are in agreement on all the parts of the contract.
8. Signing: the signing ceremony is an open event where all stakeholders witness
the clinching of the deal and the start of the new partnership.
The actual CPP contract has many more than 8 parts and can be a long document. The 8
steps in the CPP process will also take much more than 8 meetings to complete. The
following two chapters provide all the detail and technical information that is really
required when forming a Community Private Partnership.
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4 The Deal Structuring Process
There are always at least two main stakeholders in a CPP deal. One is the community;
the other is the private sector. A third stakeholder is very often the government. Every
situation differs in terms of which stakeholder is most active and which stakeholder is
most dominant. Sometimes the government may be pushing hard for rural development
and trying to start new investments and businesses and projects. At other times
community representatives are proactive about improving the community land or the
community benefits. Then sometimes there are private investors looking for new
opportunities to partner with communities in a particular area.
Whichever is the case, the CPP process will follow a clear set of steps to ensure that if a
deal is achieved, it is done in a transparent and accountable manner.

4.1 Identification

A commercial partnership normally starts in one of three ways:
§ A community member or a group within a community (speaking on behalf of the
community) tries to secure a private partner to develop their land.
§ A government official working in rural development may identify a site with high
potential and starts looking for an investor who wants to explore the possibility
of a CPP with the land-owing community.
§ A private investor or businessperson sees a good market opportunity in a
particular area and a community owns the land.
Not all situations will necessarily lead to a viable commercial partnership. Before
spending resources on a commercial partnership, it is important to conduct a project
screening. This will help to clarify the following:
§ Whether the site earmarked for development will produce a viable commercial
partnership.
§ Whether the needs and aspirations of the land-owning community will support a
commercial partnership.
These and other factors will enable the stakeholders to decide whether a commercial
partnership is likely to succeed. The next section gives a short overview of the different
factors to consider when screening a potential project for its viability, and how this will
affect project implementation.

4.2 Conceptualisation
The main factors to consider when screening a proposed project for viability are:
§ The proposed development site and its commercial potential
§ The community, its size and the needs and aspirations
§ Other stakeholders, their interests and their role in the partnership
§ The potential development impact of the partnership
A clear assessment of each of these factors ensures that the stakeholders have a good
understanding of the situation as it is now, the situation as they would like it to be after
the partnership and what actions need to be taken to achieve that future situation. Each
of the factors can be elaborated as follows:
4.2.1 The Development Site
1. What is the development potential of the site – e.g. for agriculture, tourism,
forestry, complex development or some other potential? The development
potential of the site will determine how easy it will be for the community to
7
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attract investor interest. For example, the higher the tourism or agricultural
potential, the higher the probability of finding a suitable private investor. The
private sector will not invest in the development of a site with poor development
potential. There is also not necessarily a relationship between the size of the site
and the amount of private sector investment it can generate. For example a small
area, which is ideal for tourism, may generate more investment than a large area
suited to growing maize. The potential is thus dependent on the suitability of the
site.
2. What is the land tenure arrangement? The commercial partnership process on
communal land differs from the process on restored land. If the proposed site is
located on communal land, the community can only obtain formal land use rights
by engaging in the Community Resolutions process as prescribed by the
Department of Rural Development and Land Reform. This can be a longer
process. Where the proposed development site is located on restored land, the
community is usually already established as a legal entity and usually has the
formal rights to the land.
3. What is the present form of land use? Generally it is easier to facilitate a
commercial partnership for a development site that is not presently being used
by anyone. If the land is being used, it is important to find out:
§ What it is used for?
§ By whom?
§ What are their user rights?
§ Are the user rights formal or informal?
§ What is the likelihood of the users forfeiting their user rights if requested to
do so by the community?
§ Is the idea to create a new development or is it to restructure or improve a
deal on an existing development?
4.2.2 The Community
1. Who is the land-owning community? It is not always easy to determine whom
the landowners are. This can make it difficult to determine whether the
opportunity to facilitate a commercial partnership on that site is valid or not.
When working with a community that successfully lodged a land claim, the
beneficiaries of the community will be organized under a legal entity. In the case
of communal land, a traditional authority manages the land. The DRDLR will be
able to confirm the name of the traditional authority under whose mandate the
proposed development site falls. The DRDLR will also be able to provide the
name of the community on whose behalf the traditional authority is managing
the land. Still the community will have to be organized under a legal entity when
the deal is finally structured.
2. What is the level of institutional capacity within the community? The answer to
this question will suggest ways of working with the community and identify the
institutional challenges to be addressed. This will have a direct bearing on the
length of time required to prepare the community to engage with the private
sector. Generally, the more institutional challenges there are, the longer it takes
to facilitate the establishment of a commercial partnership.
§ Are there any existing community structures, including an established legal
entity?
§ What are the roles and responsibilities of these structures?
§ Are they functioning and fulfilling their mandate successfully?
§ Are there community structures with conflicting mandates?
8
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§ How will the existing community structures affect the establishment of a
commercial partnership? Positively? Negatively?
3. Is there a history of any previous engagements in the commercial partnership
process? If there is a history of previous engagement in a commercial
partnership process, it is important to determine the following:
§ What is this history?
§ Was it indeed a community-private partnership process and not something
else?
§ What were the results of this past history?
4.2.3 Other Stakeholders
Any piece of land in the country has both users and interested parties. Users may have
formal and legal rights to the land or they may not. Interested parties may be legitimate
or they may not. Whatever the case, the more that can be known right at the beginning
of the process about who may or may not be stakeholders, the better. The following
questions are relevant:
§ Are there any other stakeholders involved?
§ Who are they and what mandates do they carry?
§ What is their interest in the commercial partnership process?
§ Do they declare their interest openly?
§ Do their interests pose a danger or an opportunity to the establishment of a
commercial partnership?
4.2.4 Potential Development Impact
Different businesses have different positive impacts – both on the community and on
the local economy. It is not possible to determine the exact value of benefits that the
community can derive in the beginning of the CPP process. This can only be truly clear
once the negotiations are under way or complete. However, it is important to identify
the potential benefits from the project in order to decide that the project is worthwhile
or not. Typical benefit types include:
§ Direct Employment (permanent, seasonal, part-time) in the business
§ Indirect Employment – this is the impact on the local economy as a result of
more business in the area and is normally twice the number of direct jobs
§ Rents and shares of income from the business
§ Value of wages from direct employment (to community members)
§ Value of wages from indirect employment (to the local economy)
§ Contract opportunities – either during the development stage or during the
operating of the business or even occasional maintenance work
§ Skills development, training or other qualifications that community members
may be able to access through the business
§ The increased value of the community land as a result of the new investment or
the business that will be developed on the land

4.3 Testing the Market
In the very early stages of the process, it is important to clarify whether or not there is
any interest on the part of the private sector for investing in a particular piece of land.
Even when the whole process has been started as a result of a private investor wanting
to invest in the community land, it is still useful to know how other investors view the
opportunity. This can make a difference to how the negotiations are handled. It can
make a difference to how much confidence the community has in the future project. It
can make a difference as to whether to proceed with the project at all or not.
9
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Testing the market is simply a matter of identifying three or more private investors or
experts in a particular sector and asking them for their opinion on the idea that has
been conceptualized. They might visit the site or they may be provided with information
as a basis for forming an opinion. Either way, this step in the process will help to inform
whether or not the project concept is good or unrealistic and whether or not the project
has investment potential – perhaps even potential that was not considered during the
conceptualization stage. The value of “testing the market” with private investors is that
they are the ones who understand the market best. The market changes from day to day
and it cannot be written in a book or studied by an academic or a consultant. So to know
how the market is likely to respond to an opportunity, it is necessary to ask the market.
The response from the private sector investors will provide an answer as to whether it
is “back to the drawing board” or whether the deal making process can now really start.
It will also inform how to take the next decision in the CPP process:

4.4 Packaging
Once the project has been conceptualized and the community representatives have the
confidence that the project will attract private partners, it is time to start engaging with
the beneficiaries. The community must engage with clear thinking and clear objectives.
Yes it is the private sector who will finally make the business plan and the financial plan
and put everything in place but the community must be clear on what it is that they are
offering and what it is that they can accept in return. This is not to say that the
community must be closed to new ideas. It is simply to say that they should know what
to put on offer. For example, if the land is good for a new hotel or other tourism
development that will require new buildings and huge investment, then the project
should be packaged as follows:
§ The (name) community
§ The (description) property
§ Seeks an experienced private investor
§ To enter into a long term agreement
§ To build, operate and transfer
§ A new hotel or similar tourism venture
§ On a community private partnership basis
In another situation where there is marginal farm land available to be operated for
example, and the community does not wish to enter into a long term deal, it will be
clear that the package on offer is not for a big new investment. In that case some of the
relevant points would indicate (for example):
§ The (name) community
§ The (description) property
§ Seeks an experienced farmer
§ To operate the (# of hectares) irrigated farm
§ For a maximum of three years
§ On a straight lease basis
In this way, all the stakeholders – the community, the government and the private
sector – will be clear on what to expect of the project.

4.5 Investor Mobilisation
The next step will be for the community to decide whether to follow the competitive or
the negotiated bidding process. Generally the competitive bidding process takes much
longer and is more expensive than the negotiated bidding processes.

10
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Under the competitive bidding route there are two main bidding options that can be
used:
1. The open bidding option: The opportunity for a commercial partnership is
advertised in the public media as a call for Expression of Interest (EOI) or a
Request for Proposals (RFP). Anyone that is interested in the investment
opportunity can submit a project proposal. The bidders are short-listed and a
preferred bidder is finally selected. This decision is based on the evaluation of
the project proposals and more detailed follow-up negotiations.
2. The invited bidding option: Community sends a request for proposals to a
selected number of potential investors – who have been identified as being
suitably capable - without advertising the opportunity for a commercial
partnership in the public media. A preferred bidder is selected. This decision is
based on the evaluation of the project proposals received from the invited
bidders. The community then engages in further negotiations to conclude the
commercial partnership.
Another approach is to take the negotiated bidding route. For example where an
investor has already been identified who has expertise, experience and a proven track
record or has such a reputation that there is no desire to identify any other potential
investors. There is no advertisement in the media. There is no competition amongst
investors. Instead the investor is asked to submit a proposal for a commercial
partnership. No one else can submit a proposal. Thus, in comparison to the competitive
bidding route, only one investor is approached to submit a proposal. The negotiated bid
normally happens when the community and the private investor have already found
each other and now need to conclude a proper deal.

4.6 Selection
If the community decided on the competitive bidding process, it will have to establish a
bid evaluation committee. The bid evaluation committee takes responsibility for:
§ The development of the project documentation (e.g. project prospectus, call for
expression of interest or call for request for proposal)
§ The bidding process
§ The development of selection criteria for the preferred bidder
§ Selecting the preferred bidder
§ Negotiating the contract for the commercial partnership.
When selecting members of the bid evaluation committee the community should select
people who:
§ Represent the community members and who do not let personal issues cloud
their judgment
§ Have the skills to participate, e.g. can speak and read English
§ Are willing to commit to the ‘code of conduct’ that binds members to behave in
an honest and professional way throughout the evaluation of the bids.
Before selecting the preferred bidder, it is essential to prepare the criteria that the bid
evaluation committee will use to select the investor. It is important to consider the risk
allocation between the private investor and the community and the benefits that are
expected to flow to the community. The criteria will normally include the following:
§ Financial capacity: The private investor must be able to show that it can mobilise
all capital requirements for the development and operation of the business. If the
private investor cannot finance the initiative itself, it must show that it has
secured the necessary financial resources to fund working capital requirements.
11
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It also needs to show it can secure the capital investment required. This must be
at the private investor’s own risk.
§ Ability to construct and maintain the proposed infrastructure and facilities.
§ Proven track record in marketing similar facilities or production. The private
investor must show that it has market credibility. It must also have an existing
client base and market networks that can support the proposed business.
§ Experience and track record in operating similar businesses.
§ Policy and strategy in terms of local community upliftment. Key issues include
procurement of local labour, goods and services, training and capacity building
of employees and support for SMME development.
§ Experience in working with communities and entering into commercial
partnerships.

4.7 Negotiation
When evaluating the proposal of the private investor, the bid evaluation committee
must assess whether the allocation of risks is acceptable to the community and whether
the community can meet its obligations. The selection of the preferred bidder and the
subsequent negotiations will depend in most part on the allocation of risks,
responsibilities and the expected benefits to the community.
The key risks and responsibilities that usually need to be allocated in any proposed
commercial partnership are financial, technical, marketing, operations and maintenance
risks, socio-political stability, infrastructure and the environment. Generally the
following principles should apply:
§ The private investor has technical and financial capacity and experience in the
industry. This means the private investor must carry the major burden of these
responsibilities. In exchange it gains the opportunity to invest and operate on the
community’s land. This should enable the private investor to make healthy
financial returns.
§ The community is the owner of the user right or is the land-owning entity. It will
enter into a lease to provide the private investor with access to the land and
facilities. This will be at market rates. The community will also carry primary
responsibility for managing local level political and community stability issues.
This is critically important to the long-term sustainability of the any business or
industry.
§ The government is the party responsible for ensuring compliance with
prevailing regulatory frameworks and procedures.
In terms of the benefits flowing from the deal, the following are the most common
requirements of a good deal:
§ Financial flows including:
o Direct capital and operational investment
o Rental payments to the community
o Equity sharing options that can be exercised by the community when the
risk profile of the enterprise looks attractive to the community.
§ Employment, particularly preferential employment to members of the local
community.
§ Wages associated with the preferential employment opportunities. This will
increase the level of disposable cash income in the local economy.
§ SMME development opportunities related to the need for certain production
inputs (fresh food, firewood etc.), services (guides, taxi services, refuse removal,
12
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laundry etc.), and maintenance and/or expansion requirements and other
contract opportunities
§ Training and capacity building: The CPI needs to ensure that the partnership
agreement specifically requires the private investor to train local staff. This helps
build local capacity. Most of the employment opportunities should be filled with
members of the CPI, except for senior managers and people with specialist skills
(such as financial and other skills) who may not be immediately available in the
community. Specialist training should be offered to local people as they gain
experience through the project.
§ Maintenance of assets: It is likely that the commercial partnership will develop
or upgrade buildings, orchards or plantations that have considerable value. Since
the proposed partnership is generally based on the concept of build-operatetransfer (BOT), these buildings, orchards or plantations are major assets for the
community. They thus need to be properly maintained over the period of the
lease or the concession. This ensures that they are returned to the community in
good condition at the end of the lease period. Contracting arrangements should
provide for the proper maintenance of these facilities at the private investor’s
cost for the duration of the lease.
The next chapter that deals with the CPP model provides more technical guidance on
how the deal should be structured. This will in turn serve as a guideline for the
negotiation process.

4.8 Signing
It would seem that this is a mere formality. In practice there are however a large
number of deals that are never actually signed, or that are signed in secret. These
scenarios are of course problematic. An unsigned contract – even though it may be
enforceable – is at times more difficult to cancel than a signed one. It also renders the
business incapable of raising funds or maintaining proper accounts. A secret contract on
the other hand suggests that either there is a lack of transparency in the deal, or there is
a risk that the community does not support the deal. In both cases, the deal is not likely
to be sustainable (and unhappiness will result).
The formality of deal signing is therefore a useful last step in the process and a
declaration witnessed by all stakeholders. It is also a useful opportunity to start off the
new partnership with the formality that a commercial contract requires and with the
festivity that a new project justifies.

5 The CPP Model
Any commercial contract, transaction or partnership requires a binding agreement to
be drawn up. Most commercial sectors (or industries) have specialists who understand
the market and what the important issues are that must be contained in a contract
agreement. These specialists are often called transaction advisors. Transaction advisors
will assist those people or organisations that are entering into an agreement to
negotiate the terms of that particular agreement. The transaction advisors will also
normally work closely with legal experts who have experience in drawing up the
contract agreements.
In the case of community private partnerships, there are not yet many experienced
transaction advisors in South Africa. Many agreements have been drawn up in the past
for different communities and in different areas. Unfortunately most of these
agreements were for straight leases, equity schemes and joint ventures.
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The specialists who were hired by the Business Trust for developing the lessons of how
to structure community private partnerships successfully, developed the following
guidelines. These guidelines give direction in terms of which principles must be applied
when structuring a deal. They also give direction in terms of which issues must be
clearly spelt out in the contract agreements.

5.1 Key principles of a community private partnership
1. Development objective: Commercially sustainable enterprise establishment.
§ These commercial partnerships do not assume or require long-term grants or
technical assistance from the public sector.
2. Legal structure: A lease based contract between a land-owning community and a
suitably experienced private sector partner.
§ The commercial sustainability principle is underpinned by a legally secure
partnership.
§ Tenure security for the commercial partnerships is underpinned by leasebased contractual arrangements. Community owned land is not ‘sold’ as a
result of this structure.
3. Allocation of risks and responsibilities: There is an allocation of risks and
responsibilities to parties that can reasonably assume them.
§ Risks and responsibilities are allocated between the partners according to
their relative strengths. The key risks/responsibilities allocated in the
commercial partnerships include the areas of financial, technical, marketing,
operations and maintenance issues, socio-political stability, infrastructure
development, and creation of an enabling environment. At a general level the
following principles should apply:
• The private party by virtue of its greater technical and financial
capacity and experience takes on the major burden of these
responsibilities in exchange for the opportunity to invest and
operate the assets on community land.
• The community establishes a representative body and will provide
access to the land and the existing facilities based on a lease at
market related rates. It will carry primary responsibility for
maintaining stable community relations which are critically
important to the long term sustainability of the business.
• Government is responsible for ensuring compliance with
prevailing regulatory frameworks and procedures.
4. Selection of well capacitated and experienced private partners: The private
partner must have the resources and commercial experience to offset the
weaknesses of the land owning community. The following key criteria must be
applied for the selection of partners:
§ Financial capacity: The private partner must be able to mobilise all capital
requirements (fixed and working capital) for the development and operation
of the relevant assets/facilities.
§ Ability to construct and maintain the proposed fixed assets/facilities: The
private partner must have the ability to cope with the operating risks of
constructing, operating and maintaining facilities in remote locations.
§ Track record in marketing similar products or facilities: The private investor
must demonstrate a proven track record of marketing the types of products
14
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and/or facilities (e.g. tourism/agriculture/forestry). They must also
demonstrate market credibility and an existing client base.
§ Experience in managing/operating similar projects assets/facilities: The
private investor must be able to demonstrate the nature and extent of their
experience in operating similar business activities in similar locations.
§ Policy and strategy that relates to local community upliftment: Partners must
have policies or strategies in place that assist with local community
upliftment in relation to procurement of local labour, skills transfer and
capacity building of employees, support for SMME development, and the
procurement of goods and services.
5. Creation of defined set of benefit flows: From a socio-economic perspective the
CPP must result in the following set of benefit flows:
§ Financial flows: These include low risk payments (mandatory), medium risk
payments (optional), and high-risk payments (optional).
• Low risk payments refer to a fixed base rental at market related rates
• Medium risk payments refer to a variable share of turnover
• High risk payments refer to a share of profits
§ Employment: In particular preferential employment to members of the local
community (primary) as well as the surrounding communities (adjacent
communities).
§ Wages: Associated with the preferential employment opportunities, which in
turn will result in increased disposable cash income in the local economy.
§ SMME development opportunities: Related to the supply of inputs, services,
construction and maintenance processes etc.
§ Training and capacity building: The CPP agreement must be contractually
structured in a manner that specifically makes it a requirement of the private
party to train local staff as a means of building local capacity.

5.2 Key issues to be addressed in contract design and negotiation
1. Project description
§ Project development plan: Define in detail the nature and extent of products
and/or facilities and/or infrastructure that are to be developed as part of the
CPP (e.g. what crops [type and extent], or what facilities [hotel or lodge
catering for how many guests], or what infrastructure [roads, irrigation,
electricity supply etc.]). This definition would be included as an annexure to
the contract documentation.
§ Performance Guarantee: In order to ensure that the private partner does
implement the proposed project development plan within the specified
(agreed upon) time framework, the inclusion of a performance guarantee is a
useful mechanism. As part of the contract documentation a suitable
‘milestone’ should be specified (i.e. defining a point at which the private
partner has demonstrated their good faith in implementing the project
development plan) at which point this Performance Guarantee can be
cancelled.
§ Minimum investment: Since ‘size of investment’ is generally an important
criterion in selecting a particular private partner, it is important that the
contract document specifies the minimum size of the investment to be made
by the private partner.
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§ Minimum Permanent employment: Scale of employment retention and/or
creation is generally another important criteria in selecting a particular
private partner (and associated investment project). As such it is important
that the contract document specifies the minimum number of permanent
employment opportunities that will be created via the investment project
once fully implemented.
2. Deal structure: Key issues
Build-operate-transfer principles to apply: A fundamental principle underpinning
the CPP model is that at the end of the agreed-upon lease period the community
partner will (at no extra cost) have all assets created via the CPP transferred
back to them.
§ The contract documentation must specify that the costs associated with the
implementation of the project development plan have been factored into the
agreed-upon lease fee and therefore the Lessee will be responsible for
effecting these improvements and the cost thereof will be for the account of
the Lessee.
§ To facilitate a smooth transition of the project to the community at the end of
the lease period, it is important that the contract documentation specify a
date prior to the scheduled Termination Date (e.g. 3 years before the end of a
15 year lease) for the parties to discuss in good faith the way forward post
the end of the Agreement based on the principle that the Lessee be given the
first option to extend the lease should the Lessor wish to continue with
leasing the Property to a third party.
o The Lessee is generally entitled to remove all movables (in those houses,
lodges, hotels, offices or buildings that form part of the contract only) that
it owns in the Property on the expiry of the Lease Period, such as, but not
limited to, movables consisting of vehicles, implements, machinery, air
conditioners, communication equipment, furniture, appliances, crockery
and linen. The Lessee shall not be entitled to remove or expect
compensation for any fixtures or immovable property.
3. Structuring the terms of the lease:
§ Length of the lease: The length of the lease will vary between projects. The
principle that should be applied in determining a suitable period for a lease is
that the private party should be given enough time to recover all investment
costs, plus to make normal commercial profits. It is important to consider the
impacts of various commercial risks – scale of investment, stability of the
local community, market fluctuations, locational context etc.
§ Lease rights: In terms of the risk/responsibility allocation principles
discussed above most CPP contracts indicate that for the duration of the
Agreement, the Lessee shall have the right to operate, develop, finance,
manage, market, maintain and control the lease assets (be they existing or
newly created) and related business activities in accordance with the terms
and conditions of the CPP contract, on a specified portion/area of land.
§ Lease fees: There are two key issues here – size of the lease fee, and structure
of the lease fee.
o The size of the lease fee will vary from project to project. The
fundamental principle is that these fees be market related (consistent
will the concept of commercial sustainability) and that any base rental
fees increase annually by the CPI or CPIX.
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o The structure of the lease fee is regarded as being critical to the
sustainability of the partnership. In order to ensure that communities
receive tangible benefit flows from the onset of projects, the CPP
model has used a combination of guaranteed payments (base rentals)
and variable fees (turnover-based rentals). In order to ensure a
reliable revenue stream for the community partner the typical
approach is for the contract to specify that the private partner will pay
the higher of the base rental (guaranteed amount) or the agreed-upon
percentage of turnover (medium risk profile payment based on an
agreed upon definition of ‘gross turnover’). This ensures that the
community partner is protected from downside risk, but can share in
upside risk when favourable economic circumstances prevail.
4. Employment creation and related terms and conditions
§ Preferential employment for the community partner: All CPP contracts have
made provision for preferential employment of members of the local landowning communities. It is however important to note that this provision is
generally defined in the contract in a manner that ensures that the
sustainability of the enterprise is not commercially compromised specifically
where specific skill types are not available within the local community.
§

Capacity building for employees: All CPP contracts make provision for the
implementation of defined training programmes focused on members of the
local community. Whilst the nature and extent of the training programmes
will vary according to each deal, it is important to ensure that a project
specific programme with related implementation dates and targets is defined
in the contract documentation.

§

Post contract termination responsibility for employees: it is important that
the CPP contract documentation specify which party is responsible for the
enterprises employees at the end of the lease period. For example, where the
Lessor is to assume the responsibility the contract documentation would
include the following clauses:
o “The Parties record that the Lessor employs all employees used for the
operations conducted on the Property and shall remain responsible for
them post the Termination Date.
o The Lessee indemnifies the Lessor against all costs and damages of any kind
that the Lessor may suffer which arise from the employment of employees
by the Lessee.”

5. Equity option:
All CPP contracts are structured in a manner that allows for the relevant community
to exercise an ‘option’ to purchase shares in the operating business at some point in
the future when the community believes the risk profile is suitable. Generally the
community options are for a shareholding between 26-49% thus ensuring that for
the period of the lease the private party remains the majority shareholder.
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6 The Legal Framework
When agreements are drafted – following the negotiations process and once agreement
has been reached on all the key principles of the deal - commercial lawyers are hired to
draft the contract documents. Making use of state lawyers has created difficulties in the
past because of limited capacity and experience. Making use of the private partners’
lawyers is an option but the community is at risk of not being adequately represented.
At times, communities have made use of human rights lawyers through the legal
resources center or NGOs. Unfortunately here too, the lawyers may not have adequate
commercial experience. The previous chapter does serve to provide some guidance to
any lawyer whom the community may make use of but it is best to make use of lawyers
(and advisors) who have a proven track record of structuring successful community
private partnerships.
The following section will provide some guidance as to the legal requirements and
limitations that the community and the private sector investor must be aware of when
beginning their conceptualization and subsequent negotiation processes. It deals with
the differences between land in communal areas and freehold land. It considers basic
rules around the registration of leases or using only portions of land (sub-divisions). It
also looks at how the community is formed into a legal entity and how this might affect
the process.

6.1 Land Types

All land in South Africa has been surveyed and registered in terms of the Deeds
Registries Act, 1937 (Act No. 47 of 1937). There are numerous different classes of land
and some limitations (including those pertaining to mineral rights and rights to
expropriate in the public interest) – none of which is relevant to the partnership
process.
What is relevant is the distinction between communal areas and freehold title.
Communal areas are generally seen to belong to the whole community and to be
administered by the relevant tribal authority. In law, communal areas are owned by the
state. Even though there may not be any visible boundaries in communal areas, every
portion of land has been registered with the deeds office and has a property description
(including a surveyor general diagram – SG diagram – and a number). The first point to
make here is that for a partnership on communal land to be a legally binding agreement,
the minister of Rural Development and Land Reform is the one who must approve the
lease.
In contrast to communal areas, land that communities have acquired through the land
reform program, are freehold lands. This means that the community who owns the land
is empowered to approve a lease without the consent of the minister.
There are two implications of this distinction. The one is that partnerships on
communal areas will take longer and are not guaranteed. They may take longer because
the minister has to follow certain procedures before being satisfied that the lease
should be approved. They are not guaranteed because the minister may decide not to
approve the lease at all for reasons that the partners may have no influence over. The
second implication is that in communal areas there is specific legislation called the
Interim Protection of Informal Land Rights Act (or IPILRA – Act No. 31 of 1996) that is
still in force. In terms of this act, it is understood that all communal land is being used –
in one way or the other – by somebody (be it for agriculture, for natural resources, for
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grazing or housing or rituals or medicinal purposes etc). The act thus ensures that if
anybody is going to be affected by a new development (such as an exclusive lease or
commercial partnership), those who will be affected must have the opportunity to
object or consent or receive compensation of some kind. This is what IPILRA says:
“(b) The holder of an informal right in land shall be deemed to be an owner of land for the purposes of
section 42 of the Minerals Act, 1991 (Act No. 50 of 1991).
Deprivation of informal rights to land
2. (1) Subject to the provisions of subsection (4), and the provisions of the Expropriation Act, 1975 (Act
No. 63 of 1975), or any other law which provides for the expropriation of land or rights in land, no person
may be deprived of any informal right to land without his or her consent.
(2) Where land is held on a communal basis, a person may, subject to subsection (4), be deprived of such
land or right in land in accordance with the custom and usage of that community.
(3) Where the deprivation of a right in land in terms of subsection (2) is caused by a disposal of the land
or a right in land by the community, the community shall pay appropriate compensation to any person
who is deprived of an informal right to land as a result of such disposal.
(4) For the purposes of this section the custom and usage of a community shall be deemed to include the
principle that a decision to dispose of any such right may only be taken by a majority of the holders of
such rights present or represented at a meeting convened for the purpose of considering such disposal
and of which they have been given sufficient notice, and in which they have had a reasonable opportunity
to participate.
Sales and other dispositions subject to informal rights
3. Subject to the provisions of section 2, any sale or other disposition of any land shall be subject to any
existing informal rights to that land.”

The Department of Rural Development and Land Reform has a standard procedure for
dealing with development processes under the IPILRA legislation. There are designated
officials in each province who are experienced at facilitating the required process. Both
the community and the private partner must however be aware that there are
substantial challenges that emerge when seeking to obtain a community resolution for
the exclusive use of a piece of land in communal areas. Some of these challenges include
the fact that neighbouring communities may feel entitled to share in the project or to
object to the project. At times there are old conflicts between different tribal authorities
over jurisdictions and land designations (stemming back to the years of relocations).
Community resolutions are required for any situation where a community is
committing its land into an exclusive partnership agreement – whether for a short time
or a long time. It is clear however that with freehold land, there is an identified
community who already has exclusive rights to the land and can therefore legitimately
decide to award a partnership based lease contract or not. In communal areas there are
no exclusive rights in place and the community may be difficult to clearly identify as a
collective.
Note: The Department of Rural Development and Land Reform has drafted new legislation
in terms of the tenure reform leg of the land reform program. In its most recent form this
legislation is called CLaRA (Communal Land Rights Act). This legislation was however not
yet applied and IPILRA therefore remains in force.

6.2 Registrations
There are two simple but important legal principles to bear in mind. These principles
apply equally for communal areas and for freehold land. They are discussed here in the
typical freehold context for simplicity.
1. Any lease that is ten years or more must be registered with the deeds office (i.e.
against the title deed). This is not necessarily a limitation but it has the following
implications:
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a. The community will, in terms of its constitution, normally have to call a
duly convened “special general meeting” where a resolution must be
taken that this lease can be registered against the title deed. In shorter
periods this is often not required and the elected leadership may have the
discretion to sign the agreement without a mass meeting. (Some
community trusts do not require this step).
b. The lease cannot simply state that the period is shorter than ten years
with an option to extend because the “option to extent” is in effect the
same as giving a longer lease.
c. There will be a cost associated with having the lease registered and a legal
process to follow.
2. All properties are registered as units (with a number and an SG diagram as
previously indicated). At times, the community and the private partner may wish
to limit the commercial partnership to a certain portion of the community land –
and not the whole land. If the lease is for ten years or more, it will not be possible
to register it against the title deed of the property when only a portion of the
property is leased because there is no title deed for that portion. In order to
make a long-term lease on a portion of land valid, that portion will have to be
surveyed and captured in a lease diagram. There are three implications of leasing
a sub-portion:
a. The sub-portion can only be approved through a proper technical and
legal process. Technically, a surveyor must be appointed who will draw
up a new lease diagram and submit a formal application for ministerial
consent in terms of the subdivision of agricultural land Act Repeal Act
(Act 64 of 1998). This costs time and money.
b. Legally, most rural property will be subject to the Subdivision of
Agricultural Lands Act (Act 70 of 1970) and the 1998 Repeal Act. This
legislation has been repealed but not yet replaced and therefore remains
in force. At times the process may be unpredictable and can take time.
c. Procedurally the community will (in the majority of cases) have to call a
special general meeting to approve of both the sub-portion and the long
term lease

6.3 Communities as Legal Entities
For any community to enter into a commercial contract or partnership, it must be
represented by a legal entity. In most cases communities are rather large and can
therefore not form a company or a CC. The options available to them are normally to
form a CPA in terms of the CPA Act 28 of 1996, or to form a Trust in terms of the Trust
Property Control act 57 of 1988 (as amended by the Justice Laws Rationalisation Act 18
of 1996).
There has been much disagreement over the years as to which is the preferred legal
entity for communities obtaining land as a collective. Whichever the case, the objectives
are the same. The community holds the land collectively in order to:
§ First: To secure the land rights and protect the communal asset
§ Secondly: To increase the value of the asset and its value to future generations
§ Thirdly: To yield benefits from the asset (in whichever form these benefits take)
In theory it is said that CPAs are more representative entities because the leadership
has limited power to take decisions. Most major decisions require approval from the
majority of the members. It is also said that CPAs enjoy more protection from the state
given the fact that the Director General of the Rural Development Department remains
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the benefactor of the CPA and can step in or take over if necessary. The counter
arguments are that 1) decisions do not get taken because large groups are unable to
agree and 2) that the Rural Development Department lacks the capacity to intervene
where CPAs experience difficulties.
The theoretical arguments in favour of Trusts suggest that decision-making is
concentrated in the board and therefore can take place more quickly. It is also said that
Trusts are subject to less interference from third parties and government officials and
are therefore better positioned to take steps in the interests of the beneficiaries. The
counter arguments include the fact that 1) Trustees often abuse their positions of power
thus causing instability or unhappiness and 2) given their limited protection by the
state, any legal exposure of trusts can be costly and may require high court action.
There is a third type of entity that has emerged as a combination of the Trust and CPA
vehicles. This is what’s referred to as a “similar entity”. In this case, a Trust may register
itself with the Department of Rural Development and Land Reform as a “similar entity”
in which case certain provisions of the CPA Act are included in the Deed of Trust. This in
effect allows the community to structure a constitution based on the provisions of the
Trust Property Control Act whilst at the same time introducing both the protections and
limitations provided for in the CPA Act. (It is not uncommon for Trusts that have been
characterised by years of internal conflict, to register as similar entities in the hope that
State intervention will solve their protracted conflicts). The CPA provisions included in
the “similar entity” have the effect of providing the Director General with Locus Standi
which otherwise would not be the case.
From the perspective of the partnership process, these dynamic differences in the legal
entity that the community has or chooses to use have some relevance from both a
process and a legal perspective. Where long term deals are concluded with the
leadership of a CPA for example, without the required resolution of a special general
meeting, that deal may later be set aside if it is challenged. In the case of a Trust on the
other hand, the trustees normally have the rights to conclude such agreements.
An alternative example of a procedural implication is the importance of obtaining the
consent of the Rural Development Department when entering into a long-term
agreement with a CPA and the realization that whilst the community is the bona fide
partner, the Department is the de facto benefactor.

7 Critical Issues Affecting the Partnership Process

The purpose of the Community Private Partnership is to increase the benefits to the
land owning community and to provide profits to the private partner. Over and above
these, there is a spin off of local economic development. As previously stated, the CPP is
both a process and a model. The CPP ensures sustainability by assigning the risks and
responsibilities of the project to those who are able to carry those risks.
Taking into consideration the broader context in which a CPP is likely to be formed, in
other words the rural socio-economic context, the following direct and indirect risks
and responsibilities exist:
§ Commercial – the business must be profitable and the private sector partner is
responsible for achieving profitability.
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§ Social – the community must be in favour of the partnership and the community
leadership is responsible for maintaining a stable environment.
§ Political – the prevailing government policy and objectives must be reflected in
the outcome of the partnership and designated officials from the Department of
Rural Development and Land Reform are mandated to oversee this alignment of
community and private interests with the interests of the broader society.
In order to structure a partnership which effectively allocates these risks and
responsibilities, a facilitated process is required that aligns the interests and
understanding of the private sector, the community and the public sector
representatives. As stated earlier, there are relatively few experienced professionals in
the field of Community Private Partnerships in South Africa. Be that as it may, the
prospects for successfully structuring a deal and for that deal to be successfully
registered and implemented will be greatly improved if the three stakeholders are able
to secure the services of experienced professionals. The services in question include:
1. Facilitation
2. Transaction Advisory
3. Legal
It may be that these services are available from one source or in the form of one
experienced individual or it may be from different sources. It may be that amongst the
community representatives or the government representatives there is sufficient
capacity to play these critical roles. It has however been the experience of the Business
Trust that these are specialized services requiring experienced professionals.
It has also been the experience of the Business Trust that the provision of the set of
“transaction services” is best provided by neutral and independent brokers. This
ensures that, from amongst the three sets of interests and risks allocated to the three
partnership stakeholder – community, private and government – there is not one set of
interests that dominates or there is not one set that is insufficiently represented.
Independent brokers are best positioned to ensure a balanced allocation of risks and
interests. They are thus best positioned to broker a sustainable deal that maximizes the
benefits to all.

8 Facilitating Community Projects
Commercial Partnerships serve three primary purposes:
1. Increasing the value of the community asset
2. Increasing Local employment and revenues
3. Contributing to the local economy and the regional value chain
The CPP model provides an effective low risk option for communities to maximize their
benefits from the commercial partnership.
The CPP model does not however provide solutions to the many social dynamics that
communities face when they are collective owners of commercial assets.
Collectives do not lend themselves to economic participation, project development and
the formation of commercial partnerships. These initiatives are in most cases facilitated
by a government department, an NGO or by champions from within the community.
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This chapter highlights three categories of social challenges that communities face - the
IDI Management challenges:
•

Identification

•

Determination

•

Implementation

These challenges have to be managed throughout the project facilitation process in
order to achieve an effective and sustainable commercial partnership.

8.1 Identification
Communities seek to maximize their collective benefit. In most cases, it is not possible
for all members of a community to benefit directly from the land that the community
owns collectively. For example, not all community members have an interest in farming
and when some members use the land for farming, others may be excluded. Another
example is when the community starts a commercial business that will provide profits
to be shared amongst the members. In this case there is often not enough profit for
sharing amongst the whole community and only those directly involved in the business
are seen to benefit.
The CPP seems to be the appropriate solution to this challenge because it is a model
which maximized collective benefits by increasing the value of the community asset,
increasing the number of community members employed and increasing the revenue
streams available to the collective. Unfortunately, not every situation is conducive to
commercial investment. Therefore not every community can address its needs through
the implementation of a CPP.
There are typically three critical factors in determining a conducive investment
environment:
1. Land: does the land present an opportunity for a commercial investment that
will be profitable and sustainable without ongoing government funding?
2. Capital: is the project attractive enough for private investors to invest large sums
of capital and will the project generate enough money to benefit the community?
3. People: is there strong enough leadership or common understanding amongst
the community to make a determination about the project?

8.2 Determination
Any piece of land in South Africa has got users and owners and also groups who have an
interest in becoming users of the land. The owners, the users and those with interests
all wish to benefit from the land. In each instance however, the interests are the
interests of groups and not just of individuals. Communities own land collectively – not
individually. The users of land tend to be groups of cattle owners or crop farmers or
business people or tribal councils or commercial companies. Those with interests in
using the land are also often collectives with farming or business or housing interests.
Because there are always these interest groups involved in making decisions about any
piece of commercial land, it is difficult to identify a project that will address the needs of
all the different groups.
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For example, if the land has commercial potential but is being used for less lucrative
communal purposes, the owners might benefit from identifying a commercial
investment partnership that will increase the value of the land, increase revenue
streams and increase employment for the families of the land owners. This will however
be at the expense of the current users who will disagree with the identified project.
On the other hand, crop farmers or cattle farmers who are using the land may identify a
communal farming project as the best way to increase their productivity and improve
their benefits. This will however prevent the owners and their families from deriving
benefits from the land.
A third example is where outside interest groups identify an opportunity to use a
community’s land for a communal project or a private commercial business or a local
economic development project. These outside interests may then be competing with the
projects that were identified by the owners or the current users.
Legally speaking, it is easy to say that the owners have the right to make a
determination about how to use their land and about what projects to implement.
Practically, it is often more difficult. The six most common examples of challenges that
cause communities to have difficulty when making a determination about projects
include the following:
1. Personal interests: Some members of the land owning community also have
interests in using the land for personal gain. These individuals will lobby for
support from within the community for their particular project.
2. Participation: Some groups in the community do not participate equally in the
identification of the project and later become disgruntled and appose the project.
3. Outside interests: Some outsiders manipulate groups within the community to
further their own interests and promise certain benefits in return for getting
community groups to support their project.
4. Politics: Some communities have strong political talent amongst their members
and such talented individuals often compete over projects.
5. Equality: Some communities are made up of different villages or families or
tribes. In these situations it is difficult to ensure equality in ownership, decisionmaking and benefit sharing. Those who feel that they are not equally
represented will obstruct proposed projects.
6. Public interests: Government is often required to identify projects for economic
or social objectives. When it happens that the public interest and the community
interest are not one and the same thing, there will be conflicting interests and
resistance from community groups.

8.3 Implementation
The CPP model is structured in such a manner that the community is not faced with
commercial risks. The community is guaranteed of a certain level of income on a regular
basis and the commercial partner is bound to the agreed employment, skills transfer
and capital investment commitments. In this way the CPP model removes uncertainty
and ensures that the community and the commercial partners know exactly what to
expect from each other.
The community and the commercial partner will secure a good CPP deal through a
binding commercial contract that is signed by both parties. The quality of the deal can
be improved by making use of experienced transaction advisors and also by having the
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contracts drawn up by experienced commercial lawyers. There are however two areas
of risk that cannot be addressed through the CPP contract.
1. Non-performance of the commercial venture: Commercial investors are
identified and selected on the basis of their experience, financial capability and
market access. This is done to ensure that the best commercial partners operate
on the community land and thus that the community is assured of maximizing
the collective benefit. In practice there may however be unforeseen changes in
the underlying economic conditions or in the partnership relationship that cause
a commercial contract to fail. Unforeseen events cannot be predicted but it is
possible to reduce the negative impact of such failures through three
precautionary approaches:
a. Ensure that the commercial investor has the sole responsibility for the
investment and operating risk. This will protect the facilitating institution
and the community from any damages claims – in other words, the
commercial partner will not be able to blame anybody else for any
failures that occur.
b. Include performance guarantees in the contract for implementation. This
will ensure that even where the investor fails to achieve the promised
levels of development after the contract is signed, the community will at
least receive the performance guarantee as compensation for the time
and cost invested in the partnership negotiation process.
c. Secure administrative capacity. The community is responsible for
administering the CPP contract in so far as invoices must be submitted to
the commercial business for the payment of rents and revenue shares.
Employment and skills development commitments must be monitored
and enforced and the terms of the contract must also be monitored and
enforced. Commercial contracts are similar to laws and policies in that
even a good contract is not effective when it is not enforced. Communities
must obtain sufficient capacity – either from amongst the community or
from contracted professionals – to administer their commercial contracts.
2. Benefit Sharing within the community: Good CPP deals will generate substantial
revenues and employment opportunities for the community. This creates the
opportunity to maximize community benefits but it may also introduce a new
challenge – that of benefit sharing. The CPP contract cannot deal with how
communities distribute their benefits. The community constitution also often
does not address this question sufficiently. It is however an important policy
question that should be addressed by the community in the early stages of the
deal structuring process in order to avoid future conflicts. Where community
conflicts result in disgruntled groups undermining the stability of the project, the
community faces the risk of destroying the existing benefits and also the risk of
undermining future projects.
There are no proven models for how benefits should be shared within any given
community. There are however two generally accepted principles that the
leadership of a collective is expected to adhere to:
a. Transparency: the most straightforward definition of transparency is that
decisions are taken in a way that can be easily explained and understood.
This implies that there are no hidden agendas and there is no secret
information that is hidden from the beneficiaries.
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b. Accountability: the most similar word for accountability is
“answerability” and related to that, “responsibility”. In that sense,
accountability means that the leadership is expected to be able to answer
for decisions that have been taken. In other words, the leadership is not
mandated to take decisions about the use of moneys or benefits in ways
in which they cannot explain to the community.
Whatever project or model a community is implementing, what is most important is
that the project is successful and sustainable. The success of a project is normally
dependent on stability. Economists sometimes call this the “rules of the game”. When
the rules are changing from time to time, everything becomes unpredictable and a
project is unlikely to mature. For the “rules of the game” to be stable, communities are
required to adhere to their constitutions, to apply the rule of law and to honour any
legal contracts which may exist.
Sustainability on the other hand is highly dependent on commercial viability. Any
project that is dependent on grants or on the financial contributions of members or
supporting institutions faces the risk of collapsing once those outside contributions are
no longer available.
The CPP process was designed to lead to a successful deal and contract. The CPP model
was designed to result in a sustainable project. Over and above the CPP deal, the
revenues that the CPP delivers to the community enables the community to venture into
other projects that may have been unsustainable without that reliable and guaranteed
commercial income from the CPP business.
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